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MPOEs), the owner must pay for the "additional network cable and network

facilities required to install the additional" LLDPs. We interpret the word

"additiona}l' so as to include changed LLDPs as well new LLDPs. In light of our
conclusion that Pacific is prohibited by § 453 from discriminating among

customers seeking to reconfigure MPOEs, we further interpret this term of the

1992 Settlement to confer on the utility an obligation to effect changes to LLDPs

or MPOEs if the customer requests a change, and so long as the customer pays

for the cable and facilities required to effect the change.9 At the same time, we

recognize that a customer's request to add or change an LLDP or MPOE may not

be technically feasible. In such a situation, the utility would be obligated to work

with the customer to accommodate the customer's request in a manner that is

.technically feasible. Pacific has not assertt:d anywhere in the record before us

that it is technically constrained from making the change requested, so we

presume the changes lAC requests are technically feasible.

Pacific does claim, however, that its tariffs allow it to "consider requests for

additional MPOEs and rearrangement of demarcation points on existing

continuous property, but the tariffs do not require us to honor each and every

such request." (See Pacific's Response to Appeal, p. 19.) Pacific cites to its tariff

Al, 2.1.36 which refers to the IISpecial Construction of Exchange Facilities".

Tariff A2, 2.1.36(B)(1)(e) does state that "[t]he provision of any of the above listed

special construction shall be entirely at the option of the Utility [footnote

omitted] II. We have already concluded that because Pacific has honored the

9 While we do not consider the language in Pacific's tariff to be ambiguous, to the
extent that it does not explicitly require Pacific to make LLDP changes at a customer's
request, we note that where a tariff is unclear or ambiguous, we t=onsttue the tariff
against the utility. (45 CPUC2d 263, 269 (0.92-08-028), dting 4 CPUC2d 26,33
'[0.91934] and 60 CPUC2d 74, 75 [0.64022].)
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request of one or more property owners to reconfigure MPOEs on existing

continuous property,.but is refusirtg to honor IAC's request, Pacific is acting in

violation of § 453. Consequently, to the extent that Pacific's tariff allows it to

discriminate between customers seeking to relocate one or more :MPOEs on

existing continuous property, Pacific must revise this tariff language.

The facts before us show that the property owner, IAC, entered into an

agreement with "CoxCom, Inc., a Delaware corporation d/b/a Cox

Communications Orange County" whereby CoxCom would provide

telecommunications facilities and services to lAC. (See Exhibit B to IAC's

Complaint.) CoxCom and lAC also entered into an agency agreement to enable

CoxCom to act on lAC's behalf in arranging for Pacific to "provide a single

Minimum Point of Entry" to IAC's properties. (See Exhibit A to lAC's

Complaint.) On lAC's behalf, CoxCom repeatedly asked Pacific to reconfigure

Pacific's facilities on the IAC properties so as to create a single MPOE as IAC

requested. In its communications, CoxCom stated clearly that it was requesting a

reconfiguration of Pacific's facilities on behalf of the property .owner. ~

Exhibits A, F, and I to IAC's Complaint.) In each instance, Pacific ignored the fact

that CoxCom was acting as an agent for the·property owner. Instead, Pacific

insisted that CoxCom was seeking itself to purchase facilities from Pacific. Based

on that premise, Pacific consistently refused to "sell" its facilities to CoxCom.

IAC has requested, and is entitled to obtain, a reconfiguration of

telecommunications facilities on existing continuous property pursuant to both

the terms o~ the 1992 Settlement as we interpret those terms in light of ~ 453.

Pacific is entitled to be compensated for the additional network cable and

facilities, again, pursuant to both the Settlement and Pacific's tariffs. lAC has

stated its willingness to pay for the network cable and facilities required to effect

the reconfiguration it requests. ~ Exhibits F and I to IAC's Complaint.)
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Despite this, Pacific continues to refuse to perform the reconfiguration a property

owner has rightfully requested.

For these reasons, we reject·Pacific's claim that lAC and/or CoxCom have

requested to purchase Pacific's facilities. Rather, we order Pacific to effect

promptly the reconfiguration IAC has requested.

8. Applicability of PU Code § 851

Pacific asserts that IAC's request for reconfiguration of .MPOE's on lAC's

properties constitutes a forced sale of Pacific's facilities, invoking PU Code § 851.

In a letter to CoxCom's attorney, dated January 15, 1998, Pacific noted. that in

1993, it "turned over to the building owner's control" the INC cable which

existed on lAC's properties, but had retained Network Distribution Cable "as

Pacific's cable", (~ee Exhibit G to lAC's Complaint.) We note also Pacific's

configuration of its facilities on lAC's properties, which include "primary

~O~s" and ~'secondaryMPOEs".

Neither the Settlement nor D.92-01-023 specifically addressed "primary"

and "secondary" MPOEs. Indeed, we cannot find the words "primary MPOE

[or LLDP]" and "secondary MPOE [or LLDP]" anywhere in the Settlement

document. An !vfPOE, or LLDP, is defined in the Settlement as follows:

1. The purpose of the Local Loop Demarcation Point is to separate
the responSibility of the utility from the responsibility of the
building owner/ cll,stomer by

a. designating the end of the local loop or end of the network
facility and by

b. defining the beginning of the INC, if any, provided by the
building owner.
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2. The Local Loop Demarcation Point may also be referred to as the
Minimum Point of Entry (''WOE'') or Minimum Point of
Presence ("MPOP") for the purpose of defining the end of the
network facilities provided by the utility.

3. The Local Loop Demarcation Point will be located at the point of
entry at the entrance facility, except as set forth in Section VIn,
below. Utilities will not be required to place LLDPs on more than ,
one floor in a multi-story building.

Given that the LLDP or MPOE was and is intended quite plainly to

separate the utilities' facilities from the property owner's facilities, we see no

room within this definition for "primary" and "secondary" 11POEs. Since the

MPOE is the dividing line between the facilities of two entities, the utility cannot

continue to own facilities on the property owner's side of the MPOE. Such an

arrangement is not discussed in the 1992 Settlement, by the comparable language

in Pacific's tariff (Schedule Cal P.D.C. A.2.1.20(B)1) , or by the FCC's definition of

MPOE.

Notwithsta~dingour conclusion that the Settlement cannot accommodate

continued utility ownership of facilities on the property owner's side of the

MPOE, we note that the entire question of primary and secondary MPOEs is

mooted by our earlier conclusion that a property owner has the right to request,

'and Pacific must perform, a reconfiguration of the MPOE(s) on a customer's

property. Thus, we do not decide here whether it was or was not appropriate for

Pacific to designate both "primary" and "secondary" MPOEs on lAC's property.

Rather, it is lAC's request to reconfigure the MPOEs which governs.

We do conclude here, however, that by operation of law Pacific cannot'

continue to own facilities on the property owner's side of the MPOE once the

MPOE is reconfigured as lAC requests. Once the l\1POEs on lAC's properties are,

reconfigured, and to the extent that the reconfiguration moves the MPOEs in the
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direction of Pacific's facilities rather than towards the property owner's facilities,

Pacific will no longer own the facilities on lAC's side of the MPOE. Thus, the

facilities will no longer be used and useful to Pacific. Therefore, PU Code § 85115

not applicable, as it pertains to the disposition or encumbrance of property

"necessary or useful in the performance of [the utility's] duties to the public."

Pacific claims that, pursuant to the 1992 Settlem~t, it was required to

transfer only embedded INC to property owners.

Neither the Settlement Agreement nor our implementing tariffs
require us to relinquish or sell other useful network plant Indeed,
our tariffs expressly reserve our rights to retain network distribution
cable for current or future use. (See Pacific's Respol)Se to Appeal,
p.22.)

Pacific relies on tariff language which reserves to Pacific "the right to ...

retain ownership of existing distribu~oncable facilities ... that may be required

for current or future use." (See Schedules Cal. P.U.C. A2, 2.8.1(D)(6); AS,

8.4.1(B)(3).) Because we conclude that Pacific must relocate the MPOEs on lAC's

property as IAC requests, and any affected network distribution cable becomes

by operation of law intrabuilcling network cable, Pacific will no longer own the

affected network distribution cable. Consequently, it cannot choose to retain,

ownership of facilities which, by operation C?f law, have transferred to the

property owner.

This result is entirely consistent with the 1992 Settlement's treatment of the

INC transferred to the inounbent utilities effective August 8, 1993. Pacific's

network distribution cable was transferred to property owners, and became'

intrabuilding network cable. At that time, Pacific did not request review of the

transfer of INC pursuant to § 851, nor did Pacific assert that it retained
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ownership of the NDC. No § S~1 review is necessary now. ID Further, even if we

were to apply § 851, no review of this transfer of facilities would be necessary, as

the section states that no public utility will dispose of or encumber necessary or

useful property "without first having secured from the commission an order

authorizing it to do so." In D.92-Q1-Q23, by approving the 1992 Settlement, we

authorized this very type of network reconfiguration at a customer's request.

.1ms is not a forced sale of Pacific's facilities. Indeed, this is not a sale of

facilities at all. Rather, this case involves a customer's request for reconfiguration

of facilities and relocation of MPOEs on the properties. Indeed, in a letter to

CoxCom, dated February 3,1998, Pacific's attorney, Theresa L. Cabral,

acknowledged that a sale of facilities was not at issue: "We do agree that Cox is

not 'purchasing' any part of Pacific's distribution network". (See Exhibit Jto

lAC's Complaint.) In addition, Pacific's Witness, Michael Shortle, testifie~ in

response to a question from Pacific's counsel as follows:

Q. Does relocation of an MPOE involve sale of Pacific's network
distribution cable to your knowledge?

A. No, not to my knowledge.
(Vol. 3, Reporter's Transcript [RT], p. 306.)

Despite these conc;essions, Pacific has continued to assert, even in its

, Response to lAC's Appeal, that CoxCom and/or lAC seek a "forced sale" of

Pacific's facilities. In light of its own admission that relocating an MPOE does not

involve or constitute a sale of network distribution cable, we find Pacific's claim

to be without merit.

10 We disagree, however, with CoxCom's assertion that § 851 applies only to utility
property transferred to another utility.
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9. Applicability of PU Code §§ 761 and 762

Complainants claim that PU Code §§ 761 and 762 are invoked by their

complaint. Sections 761 and 762 state in pertinent part as follows:

761. Whenever the Commission, after a hearing, finds that the rules,
practices, 'equipment, appliances, facilities, or service of~y public
utility~ or the methods of manufacture, distribution, transmission,
storage, or supply employed by it, are unjust, unreasonable, unsafe,
improper, inadequate, or insufficient, the Conunission shall
determine and, by order or rule, fix the rules, practices, equipment,
appliances, facilities, service, or methods to be observed, furnished,
constructed, enfofced, or employed.

762. Whenever the Commission, after a hearing, finds that
additions, extensions, repairs, or improvements to, or changes in, the
existing plant, equipment, apparatus, facilities, or other physical
property of any public utility., ,ought reasonably to be made, or f:l:1at
new structures should be erected...to secure adequate service or
facilities, the Commission shall make and serve an order directing
that such additions, extensions, repairs, improvelI\ents, Of changes
be made or such stnJctures be erected in the manner and within the
time specified in the order.

While these standards may be more applicable in a rulemaking

proceeding, they nonetheless can be applied to a complaint case. Indeed, §§ 761

and 762 are often used in complaints raising environmental issues. We note also,

however, that the language of these sections, on its face, is not limited to

enviromnental issues. As competition unfolds in both the telecommunications

and electricity markets, we may need to authorize parties to file complaints

raising issues of fairness and equity pursuant to these sections. Because we are

resolVing this complaint on other grounds, we decline at this time to invoke these

sections to support this compJaint.
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10. Recovery Of Pacific's Investment

Pursuant to the 1992 Settlement, Pacific transferred all INC to property

owners. D.92-01-o23 summarized the utilities' recovery of investment as follows:

Recovery of embedded INC investment may be accomplished either
by way of standard depreciation expense recovery over the
remaining life of the investment, or by way of accelerated .
depreciation over five years. At the end of the recovery period, the
utility will relinquish ownership of the embedded INC to the
building owner and will retire the investment from its books of
account. (43 CPUC2d at 117.)

Pacific's investment in the transferred INC was recovered over a five-year

amortization period (from August 1993 to August 1998) from the general rate

base.

We are presented her~with the 'question of how Pacific should be ,

compensated for the embedded facilities which will become INC, by operation of

law, once Pacific completes the reconfiguration lAC has requested. Because

Pacific is a utility subject to the New Regulatory Framework (NRF) we must

assess any compensation in light of NRF rules.

Prior to implementation of. NRF on January 1, 1990, the Commission

performed an evaluation of Pacific's embedded rate base. This process was
,

referred to as the "start-up revenue requirement." (34 CPUC2d 155,

D.89-12-048.) All of Pacific's. embedded rate base, including outside plant and

facilities, were included in the start-up revenue requirement. Subsequently, in

D.94-09-065, our decision in the Implementation Rate Design phase of NRF, we

adjusted rates for all of Pacific's services based on the start-up revenue

requirement. (See 56 CPUC2d 117.) Consequently, Padfic is already recovering

its investment in the embedded facilities included in the start-up revenue

requirement which Pacific will transfer to IAC once the MPOEs·on IAC's

properties ar~ reconfigured.
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Some of the properties at issue in this proceeding, however, may have been

constructed since NRF was implemented on January 1, 1990. In that event, those

embedded facilities would not be included in the start-up revenue requirement.

Pacific is entitled to be compensated for its investment in those' facilities. We

direct Pacific to disclose and identify the specific facilities that will become INC

after the MPOEs on IAC's properties are reconfigured. We will further order the

Director of the Telecormnunications Division to publicly notice a workshop'

within 30 days of this order. The subject of the workshop~ be methods of

determining the value of the post-NRF facilities that will convert to INC upon

reconfiguration of the MPOEs on lAC's affected properties. Based on the results

of the workshop, the Telecommunications Division shall make a

recommendation in a draft resolution for the Commission to consider.

12. Covenant of Good Faith and Fair Dealing

Because w~ have resolved this dispute on other grounds, we need not

reach the question of whether Pacific has violated the covenant of good faith and

fair dealing.

13. Conclusion

We find here that Pacific has violated the terms of the 1992 Settlement by

failing to file a tariff setting forth the conditions under which a continuous

property owner may add lvIPOEs. Because Pacific has failed to establish in its

tariffs any conditions for adding MPOEs, Pacific has relied solely on its discretion

in detennining which customer requests for reconfiguring or adding MPOEs to

honor and which to deny. By honoring some requests and denying others for

similarly-situated customers, with no standards set forth governing these

determinations, Pacific has engaged in preferential or discriminatory conduct in

violation of § 453 of the PU Code. In the newly-developing competitive

teleconununications marketplace, we, must discourage discriminatory activity,
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especially when it prevents competitors from offering their services directly to

customers, thus limiting customer choice. Therefore, we direct Pacific to honor

the request by lAC to reconfigure its MPOEs so as to add a new MPOE closer to

the property line of each of the affected lAC existing continuous prop~es. We

also direct that Pacific is to be compensated for network facilities built after NRF

began, that is, after January 1, 1990, at net book value of the facilities which

transfer to lAC. We conclude that for properties built before NRF co~enced,

Pacific already is recovering through standard depreciation schedules the value

of its facilities and no additional compensation is warranted.

Findings of Fact

1. CoxCom is the agent for lAC for the purpose of developing advanced

telecommunications systems at 45 lAC properties in Southern California.

2. As agent for lAC, CoxCom in the fall of 1997 asked Pacific to reconfigure

telephone cabling at lAC properties to provide a single demarcation point, or

MPOE, to which other carriers, including CoxCom's affiliate Cox California

Telcom, could cross-connect.

3. Four of the lAC properties have a single MPOE, but 41 of the properties

have multiple MPOEs, commonly with one local loop MPOE reaching to each

building on the properties.

4. Pacific refused the CoxCom/IAC request to reconfigure network cable into

a single MPOE at lAC properties where multiple MPOEs existed, and to transfer

ownership of the cable on the owner's side of the new MPOE to the owner.

5. CoxCom filed this complaint on February 13, 1998, alleging that Pacific is

required by law, by Commission order, and by tariff to comply with the

property owner's request and to convey reconfigured cable to the property

owner.
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6. Pacific has honored one or more customer's request to relocate,

reconfigure, o~ add an MPOE.

7. The 1992 Settlement states that utilities' tariffs will "specify under what

conditions additional" LLDPs or MPOEs will be allowed.

8. Pacific's tariffs do not specify the conditions under which a customer may

addanMPOE.

9. Pacific has not asserted that the changes lAC requests are technically

infeasible.

10. The 1992 Settlement states that if a continuous property owner desires

additional MPOEs or changes in existing MPOEs, the property owner must pay

for the additional network cable and network facilities required to install the

additional LLDPs or MPOEs.

11.. By reconfiguring the MPOEs as lAC requests, all telecommunications

providers, including Pacific, will be able to compete to offer service directly to the

occupants of lAC's properties.

12. In D.98-10-QS8, our dedsion in the Local Competition Docket concerning

rights-of-way, we adopted a policy which prohibits property owners from

discriminating against providers of telecommunication services other than

incumbent local exchange carriers.

13. Hearing on the complaint was conducted on June 9-12,1998, and the case

was submitted on July 27, 1998, following receipt of opening and reply briefs.

Conclusions of Law

L The Commission's prindpal inquiry in a complaint case is whether-there is

a violation by the defendant of any provision of law or of any order or role of the

Commission.

2. Requirements for establishing :MPOEs at continuous property are governed

by regulations adopted by this Commission and by the FCC.
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3. In D.92-Q1-D23, the Commission approved a Settlement Agreement among

Pacific and other parties, which contains a definition of Local Loop Demarcation

Point (LLDP), also known as the Minimum Point Of Entry (MPOE).

4. The 1992 Settlement treated differently continuous properties built before

August 8, 1993, and those built or extensively remodeled on or after August 8,

1993.

5. Pacific was required to create a single MPOE for continuous properties

built or extensively remodeled on or after August 8, 1993.

6. For continuous properties built prior t~ August 8, 1993, known as "existing

continuous property," Pacific was required to convey to property owners any

cabling identified as Intrabuilding Network Cable, or INC, that had been booked

by Pacific to Part 32 capital account 2426 and expense account~.

7. We interpret Section IV.D(3) of the 1992 Settlement to apply to both

existing and new continuous property.

8. We interpret Section IV.D(3) of the 1992 Settlement so as to include

changed LLDPs or MPOEs, as well as new LLDPs or MPOEs.

9. We further interpret Section IV.D(3) of the 1992 Settlement to confer on the

utility an obligation to effect changes to LLDPs or MPOEs if the customer

requests a change, so long as the customer pays for the network cable and

facilities required to effect the change.

10. Because lAC's properties are existing continuous properties, Pacific is

required by the 1992 Settlement and by § 453 to relocate the MPOE(s) on lAC's

property at lAC's request, provided that lAC pays for the reconfiguration.

11. Pursuant to the definitions of~E established by the FCC (47 C.F.R.

68.3) and by the 1992 Settlement, the utility cannot continue to own facilities on

the property owner's side of the MPOE once the MPOE on existing continuous

property is reconfigured at the request of the property owner.
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12. Onc~ the MPOEs on IACs properties are relocated and reconfigured as

IAC requests,?y operation of law, the facilities on lAC's side of the MPO~

become the property of lAC.

13. Reconfiguration of Pacific's existing MPOEs at the request of the property

owner does not constitute a forced sale of Pacific's property.

14. Pacific is recovering the value of network facilities on lAC's properties

built before Januar~1, 1990 as part of its start-up revenue requirement, which

was established in 0'.89-12-048.

15. Pacific should be compensated for its network facilities on lAc properties

built between January 1, 1990 and August 8,1993..

16. Because Pacific is not disposing of property "necessary or useful in the

performance of its duties to the public," § 851 is not applicable to the facts

underlying this complaint.

17. Pacific has acted in a discriminatory manner by failing to incorporate into

its tariffs, as required by the 1992 Settlement, standards for adding LLDPs or

MPOEs, then by honoring requests by one or more customers to reconfigure

MPOEs, but denying lAC's request.

18. Because it has refused to reconfigure and convey cable at lAC properties

in the manner requested by complainants, and by failing to incorporate into its

tariffs the conditions under which it will allow additional LLDPs or MPOEs,

Pacific has violated the anti-discrimination provisions of P.U. Code § 453.

19. Complainants have met their-burden of showing that Pacific has violated a

law, rule, or Commission order.

20. The proceeding should be closed.

21. The Revised Complainants' Appeal of the Presiding Officer's Decision

filed October 13,1998 is granted to the exte~tdisOlSsed here.
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IT I"S ORDERED that:

1. The complaint of Irvine Apartment Communities, Inc. (lAC), by and

through its agent, CoxCom, Inc. dba Cox Communications Orange County, and

Cox California Telcom, Inc., Complainants, vs. Pacific Bell (pacific), Defendant, is

granted.

2. Pacific is directed to reconfigure IAC's property as IAC requests, provided

that Pacific is compensated both for any additional network cable and facilities,

as well as for the facilities which convert to INC on any lAC properties built

between January 1, 1990 and August 8, 1993. Pacific shall continue to recover,

through standard depreciation schedules, the value of network facilities on IAC

continuous properties built before January 1,'1990.

3. Pacific is further directed to file with the Commission, within 30 days of the

date of this order, an advice letter estabUshing a tariff which specifies the

conditions under which Pacific will add or reconfigure l\APOEs on existing

continuoUS property.

4. Pacific is further directed, within 30 days of the date of this order, to-file

documentation with the Director of the Telecommunications Division identifying

the facilities that will become INC after reconfiguration of the toAPOEs on lAC's

existing continuous properties addressed by this complaint.

5. Within 30 days of this order, the Director of the Telecommunications

Division shall publicly notice a workshop. The subject of the workshop will be

methods of determining the value of the post-NRF facilities that will convert to

INC upon reconfiguration of the MPOEs on lAC's affected properties. Based on

the results of the workshop, the TeleCO~unicationsDivision shall make a

recommendation in a draft resolution for the Commission to consider.
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6. The Revised Complainants' Appeal of the Presiding Officer's Decision is

granted.

7. Case 98-02.,Q20 is closed.

Dated December 3, 1998, at San Francisco, California.

RICHARD A. BILAS
President

P. GREGORY CONLON
JESSIE J. KNIGHT, JR.

Commissioners

I dissent.

lsI HENRY M. DUQUE
Commissioner

I dissent.·

lsI JOSIAHL. NEEPER
Commissioner
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SECRETARY'S RECORD, ~EBRASKA PUBLIC SERVICt:. COMMIS$ION

BEFORE THB NEBAASKA PtJBLIC SnVI~ COMltJISSION

=

Entered: March 2, 1999

ORDER ESTABLISHINC STATEWIDE
POLICY FOR MDU ACCiSS

In ~he H.tter of the Commission,
on lt~ own motion, to dete~ine

a~propriQte policy regarding
.ccess to re~id~~t8 of multiple
dwelling units (MOO_) in Nebraska
by competitive local exchange
telecommun1c.tiona providers.

For the Commi••ion:
John Doyle
300 The Atrium

• 1200 "Nit Stx-eat
Lincoln, Ni 68508

J
I

For US West Co~unicationSI•
Char~.s Steese !
1601 C~11fornia, Suite 1500:
Denver, Co 80.02 I

,

) Application No. C-~87a/PI-23

)

)
)

}

)

)

For Cox:
Jon Bruning
8035 S. 83rd Avenue
LaViatA, ~ebraska

and.
CArrington Phillip
1400 Lakehearn Drive
Atlanta, Georgia

.
For the CommunlLy Associations
David 'rewa
1630 Duke Streec
,Alexandria, VA 2:lJ14

BY THE COMMISSIcnt

Instituce:

i
on AUgu8t. S, 1"', the Commisaioll, on ita own motion, opened

this dock.t to det.~e ap»ropriate polioy reg.~din9 aCC~BS to
residents of ~ultipl. dwell~ng unite (MOUa) in NebrA8k& by com­
petit.ive loc.u. ex<:bange te;lecOIIlIZ1unic_tions provider. (CLBCe).
NO~~ce of this do~.~ was P4bli8h.~ in The pa11¥ Reeo~d, Omaha,
Nebraska. on August 10, 1~'8, pursuAnt to the ru!.8 of the Com­
mi.••ion.

Cox Nebraska Telc:om II, L.u.C. (COx) previously filed a formal
comp~aint (PC-1262) -ga1not ~ West ~1cat1ons, Inc. (US West)
with this ConuIU..aion concerqipg .ace•• to r ••tdenta of MOOs. Upon
review of the complain.t, the Commie.ion WAIl ot the opinion that as
compe~ition dev.lo~d fur~her ~n Nebr~.k~ market., ~t wou~d be in
the beac interest. of the public toMt the Con:m1••1on develop t4 gene-
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Application No. C-1878/PI~23 PAGE ~

ral overall policy regarding a.ccess to MDUa. Therefore, the
Commission opened chi. docket and Cox withd~ew itos complaint
against US We.t. I

Tl,e CommisD1on began iits investigation by requesting that all
inte.ested persons s~t; comments on this 1s8ue by September 8,
1998. On September 14, 1998, the COmaUaaion ~ld a hearing on
these issues in the Commi~slon Hearing Room in Lincoln, Nabras~,

with ~he appearane08 .9 .~0~1 Above.

IIVIDENCZ

Carrington Phillip, ~ce president of Cox, testified as fol­
lows: Local exchange compet.ition should not be eometh.ing that is
limited only to those: who: are fortunate enough to own their own
homes. To resolve this is"ue, Cox beliav•• that it is n~ce88ary to
permit all cert~f1cated c~rri.r. who want to invest in .erving
tenants in MOUs tho opportunity to affici8ntly do eo. Cox aug­
gesred that the Commission develop a solution that remove& .rti­
ficial barrIers related to hieto:rioal net"Urk design ancl the
incumbent's inherent mongpoly power 80 that competition can
~lo\.&rieh.

,
In facilitating im~lementation of competition in the

provisioning of local tJxc:hahge service, Cox suggeat.cJ that ita pro­
Posal would .trike a regul~Qry balance between prOp4rty rights of
the incumbent local axch~nge c~rrier (ILBC) and the requirements
establisned for state raguia~orB in the Telecommunications Act of
1996 (Act.). '

I
Cox suggested that t~ ILBC .ho'l.lld ba ordered to e8t~11.h a

minimum point of entry' (MPoB) it. c10ae to the edge of the ~u

property line •• poa8ible. ~ The ILBC could retain owner.hip of the
c.ble~ condu1t~ etc. betwe+n the 4emarcation point and the newly
lQc.~ed MPOE, but should r~.ive a rea80nable one-time cost-based
amount too move the MPOE: to the plOoperty line. Purt.hel:mOre, a <:LEe
-ho",lc:1 pay the lLEC a onertime fee eQ\lal to 2S percent of the
replacement value of this cable, conduit, etc. for accea8.

·Replace1"llent value shoyld b&:detined Uii the n." cost or t:he Qopper
wire. Replacemen~ <:lost ahoU1Q be estimated to be $'.20 per cable
foo~, b•••d on the ~OS~ of 600 p&1r cable.

•
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Maintenance and rep~ir o~ the facilicy should be accomplished
by a third-party contractor approved hy the ~LEC and the current

I

service provider. The ma.~ntenance and repa.ir would be performed in
accordance lIoIith mutually\agreed upon national standards with the
coat borne by the ILEC a~4 CLBC on a percentage basis,

,

Mr. Alan Bergman, Dikector of Sta~. Markee ~trateg1e. tor US
Weat in Nebraska, te$tif~ed as follows: us West agrees strongly
that. the tenant8 in MOO'a~1hould have choice. However, Mr. Bergman
emphasi2ed that other c& riers currently have an oppQrtuni~y to
prOVide MDU ~eOD\.r8 wi "choice. All local exchang$ oa.rriers,
including OS We~t, ar. re~ir.~ under the Act to make avdll&ble for
resale at wholes~le rate~ cheir retail services. Furthermore,
nothing is preventing CLSC!J such a8 Cox from QonatX1..4cting their own
facilities up to the demar~..tion point a.iI US West has aone. Sither
of these methodsWQuld prQvide choice tor MOO residents.

I
us West propoaes that\competitors .hould be able to use a por-

tion of the unbundled loop l~cS tha Bo-called sub-loop unbundlil1g in
orc1er to provide local se~ice to an loIOtl resident. Thia woald r.­
quire that:. a Qompet1tor pay t.he cost, ilL one-t1JnS non-reaurring
charge, for the installati6n of a new croaa-connect box at a point
agreed co by the owner ne4r the property line where che tacility
comas into ~he MOO property. Than, beyoDd that, the competitor
would pay an average c08t~baas4 rate determined through the cost
docket for the portion of the unbundled loop that it uses.

Mr. Dav!d Tews, repr~anting the Community As8ooi~tione In­
stitute, t.etified a. fOllO¥81 The CoCllmiseion .hould reeogniz~ t:.~

self-determinate process a~a the role the community associ.ticnu
play in maintaining, proteet1ng and pre••rving the common ar.ac~

the values at the communi~~ or tba v~lue in an indiVidually ownMd
property wi~bin the development. To ful~ill these dut~.s, com­
munity Masoci4t1ona must bel~l. to control, manago, and otherwise
protect their common prop~ty.

I
j

OPINIObil AND,
,

After hearing testimony, revieWing briefs and other comments
filed in thiQ docket, the iCommiss1on believe. that. a etat,ewide
poliey regArdingCLBc acces$ to resident1~1 MDUa is nece••ary to



I
I

i . '
SECRETARY'S RECORD, NEBRASKA PUBLIC SERVICE COMMISSIO'"

Application No. C-1878/PI-2~ PAGE 4

I
protect the rights o~ MD~ ~e81denta. The primary purpose of this
order is to create a unifo~ framework that parties throughout the
ecat., incumbents and. co.rlpetitore &1 ik., can utilize to serve
residents ot MDOs. Such. latatewide pelicy should foster competi­
tion while aimultaneously providing the resident. of MOUs a
rea1ist1c opportunity to &elect their preferred telecornmun1~~tlona

provider.

The National Aasoci&tion of Regulatory Utility Co~.i8G1oners

(NAROC} explicitly reco~z.d che problem in its "'R.eaolutioo
RegardLng Nondiscriminatory Access to Buildings for Telecommuni­
cations·, adopt-eel July 29,! ~9ge. In th.t resolution, the NARUC
Committee notea that some ~c.tesl including Connecticut, OhiQ and
Tex•• , a.l~·e.dy require bU~.l<1ing owners and incumbent t.l.phon~

companies to give tenan~s a~cess to the telecommunication. carrie~

ot their cho1ce. Nebrask~ is no different, and this commission
I believes reai~.ntB of Nebraska MOU. should have the same choice.

Zhe intent behina the.Telecommunicat10na Act of 1996 was to
open up the telecoDUl\W1ioatiolUi m.rket tor competition. However I

reeidants ot MDUs have gen~rallY been unable to reap the benefits
o£ tbi. industry ~r&n8!ormation.

It: ia true that. cOft\Pet1\t.ion has brought many desirable changes
to the cel.oornm~cations i~du.try. However, the benefit.s of eom~

petition have not come without ii .cortain amount of additional
costa. MDU resident8 must: be given the opportunity to take ad­
vantage of competition it .they are to he axp6cted to ~.r any
increased coat. aSBociatec1 Chflrewith. A& such, the Commi...ioD
belteves that. re.ldential !,MDU properties must b. opened up to
compet1tion. '

In orc5er to develop a IItatewide framawork tor aCCE:s. to
'residential MOUs, the Commi~sioQ finds the followingc

Upon ehe requ••~ ot a\C~C or any multi-tenant residential
'property owuer (Owner), antILBC shall provide a MPOE at the MeU
property line or a~ a loc.tfon mutUAlly agreeable to all partie••
The ILBC, or, a mutually :.greeable th.1.ra party or C1&C, as
identified in a pre-approved 116t ot third-party contractors and

I

CLBea, must complet~ th& move of the MPOE in the moQt expedi~1Qua

and cost effoctive manncJ:' possible. Nothing contained hsr61in shall
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limit or prohibit a.cceiEl~ to MDU properties by any corr.petitive
carrier through any other/t~ohnically fea.ible point of entry.

I

I

The CLSe O~ requesting Owner sh.ll p~y the full cost &&.0­
ciated with said move. cDECs who connect to the MPO~ within three
years of the move's Clomplation shall contribute OQ, Gin equitable and
nondiscriminatory pro-rata basis to the initial coat of said move

I

based upon th~ number of CLEC. desiring acce86 to the MOU through
I

such MPOE. !
I
I

The aemarcation poLqt1 8h.l~ remain in its currenr. position
Wlless otherwise ag:-eed t.o by the parties. If the demarcac10n

I
point remains unmoved, th~n the ILEC shall retain ownerQhi~ ot any
portion of the: loop betw~en the demarcation point and the newly
moved MPOE as well a. any ~xi.ting campus wire (jointly r.ferred to
hereafter as "oampus wire"!>. Sai.d CLECa Dball be authorized t.o usa
the ILBC's campua wire itor a one-time taa of 25 p~rcent of
"current- con.truction eh~rge8 of the portion of the loop betwe~n

the demarcation point and the newly moved MPOE baGed upon an
average cost per toot calculation. The average cost per foot shall
be derived from a sample lof recenely completed ILEC constructior.
~ork orders tor MDUs, with the re.ulting calculation s~ject to
periodic commission revie~. CLECs which connect to the MPOE within
three years of the move # s ce~letion shall contribute on an
equitable and nondi.crim~natory p:ro-rata basie to the ene-time
aggregate 2& percent ohar~ fer use of the ILEC' a car.lpUS wire. The
portion due from each carrier ahall be based upon the nu~~.r of

I
CLECe ~••irin9 access to ~he MOO through .uch MPOS.

!

MaintenAnce of the 9ampus wire and the MPOE itself sh.ll be
performed by the ILBC, QC ~ mutually agreeable third parcy or CLEC,
a. identifie<l in the pre-approved. li.t of thirc!-party ccmtractors
and CLse.. SUCh ~tenance shall be completed in accordan~e with
national at&ndards ana in; the most expeditious and cost .:fective,
manner po••ible. Maint~ce expenaea shall be paid. by all currQnt
ueers of such MPOE on a prp-rGita basis based upon the percentage of
current customers within the affecttid MDU bUilding or property on
the .tart date at mainten~c•.

! ~ ~ma.2:c:~t~on point ~. tbe po~~ at. wbieh toM telepboAe (;Q(IlJlaDY' I;

faei11ties ~ responsibl1iti•• ~ and cu.tomar-con~zol1ed viri~ b~in•.,

zac:
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~xc~u81on.ry coner.~~. and ~ar~etiDg agreMment~ between
telecommunications compani~8 and landlord. are anti-competitive and
are against publi~ policy.; Exolueionary contracts are harri~rs to
entry .nd marketing agreements can have a d1scrimindtory effect.
Therefore, the commis.ion\believea, ~ith the following exception,
that all Buch contracts arid agreements should be prohibited.

The Commission is of the opinion that since condolniniums.
cooperative. and homeowne~s' association. are operated through a
pJ:Qcess where each owner h~. a vote in th. entity':J J)u;Jinesa deal­
ings, the prohio1t1ona aga~nst ax~luBionarycontraots and marketing
agreements .hould not app~y to thie type of entity.. '

o R I) E R

IT IS 'I'HER.EFORE OR.t:J:RED by the Nebraska Public Service
Commlsaion that this order: hereby estAblishes a statewide policy
for residential multiple !dwelling unit Ace.as in the state 0':
Nebraska. !

I,.
IT IS FURTHER ORDBRaD that all telecommunications providers

shall comply with all appli~abl. foregoing Findings and Concluaionm
as see forth above. I

IT IS FURTHER OR.DERBD~ that .inca condom1niutIU!t, cooperatives
and homeowners' associations are operAt8Q through • process Where
each owner has a. vote inl the entity' a busi.nes. deal inga , the
prohibitions a9iliIWt exclu.1onary COl1t.ra~ts and D1lUOketing a~.u,e­

menta shall no~ Apply to tni. type of entity.

IT IS FINALLY ORO~ that ahould any courc. o~ competent
jurisaict:loD dete%1ftine an~ part ot this order to be legally
invalid, the remaining portions of this order .ball remAin in
efteo~ ~o the fUll extent P9aa1ble

I
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I,

~~E AND ENTERZD at !incoln, Nebraska, tbi. 2nd day of ~~rch,
1999.

NEBRASl<A PUBLIC SERVICE COMMISSION

I

COMMISSIONERS CONCURRING::
i

:OMMISSIONERS DISSENTING:
/lslJDan1rd G. Urwill~r

TJTHL t-' •.Jt":


